STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

M AM - DADE COUNTY SCHOOL BOARD,

Petitioner,

GLORI A P. ADAMS,

)
)
|
VS. ) Case No. 02-4565
)
)
)
Respondent . )

)

RECOMVENDED ORDER

Pursuant to notice, a formal hearing was held in this
case on February 18, 2003, in Mam, Florida, before J. D.
Parrish, a designated Adm nistrative Law Judge of the Division
of Adm ni strative Hearings.

APPEARANCES

For Petitioner: Melinda L. MNichols, Esquire
M am - Dade County School Board
1450 Northeast Second Avenue
Suite 400
Mam , Florida 33132

For Respondent: doria P. Adams, pro se
19511 Northwest 8th Avenue
Mam , Florida 33169

STATEMENT OF THE | SSUES

Vet her the Respondent, G oria P. Adans, violated School
Board rul es regarding a drug-free workpl ace, and excessive
absent eei sm whet her she abandoned her position of enploynent;

whet her Respondent comm tted gross insubordination or wllful



negl ect of duty; and if so, whether such violation(s) support
term nati on of Respondent's enploynent with the School
District.

PRELI M NARY STATENMENT

On November 20, 2002, the Petitioner, School Board of
M am - Dade County, Florida (Petitioner, School Board or School
District) took action to suspend and initiate disn ssal
proceedi ngs agai nst the Respondent, doria P. Adans. The
action was based on just cause determ ned from all eged
viol ations of School Board rules. More specifically, the
Petitioner clainmed that the Respondent had commtted gross
i nsubordi nation, willful neglect of duties, and had viol ated
the School District's policy on drug-free workplace. The
Respondent tinely contested the action.

The School Board forwarded the case to the Division of
Adm ni strative Hearings for formal proceedi ngs on Novenber 25,
2002. Thereafter the matter was pronptly schedul ed for final
heari ng.

At the hearing, the School Board presented testinony from
Betty Mjor, Sharon Jackson, and Jose Garcia. The
Petitioner's Exhibits 1-5 were offered and received in
evi dence. The Respondent attended the final hearing but

of fered no evidence in support of her case.



The transcript of the proceedings was filed on April 28,
2003. The Petitioner tinely filed a Proposed Recommended
Order that has been considered in the preparation of this
order. The Respondent has not filed a Proposed Recomended
Or der.

FI NDI NGS OF FACT

1. At all tinmes material to the allegations of this
case, the Petitioner is the authority charged with the
responsibility of operating, controlling, and supervising al
public schools within the M am - Dade County, Florida School
District. As such, its duties also include the personnel
deci sions related to teachers enpl oyed by the School District.

2. At all tines material to the allegations of this
matter, the Petitioner enployed the Respondent pursuant to a
pr of essi onal services contract. The Respondent was assi gned
to serve as a teacher at Jan Mann Opportunity School

3. On Decenber 21, 2001, the Respondent presented for
wor k staggering (in fact she fell down) with a dishevel ed
appearance. At that tinme Respondent spoke with slurred speech
and used verbally aggressive words. Based upon her appearance
and actions, together with what was perceived as a strong odor
of al cohol, the Respondent's supervisor determ ned that she

shoul d conplete a "reasonabl e suspicion form"™ The formis



desi gnat ed when an enpl oyee i s suspected of drug and/ or
al cohol use on school property.

4. Betty Major conpleted the form (Petitioner's Exhibit
1) and noted Respondent's unsteady gait as well as the other
i ndi cat ors of being under the influence. Moreover, the
Respondent adm tted she had been drinking al cohol the night
bef ore.

5. During the interview conducted by Ms. Mjor, the
Respondent exhibited marked irritability and expressed anger.
As a result, the Respondent was relieved of duty. The
Respondent subsequently refused to submt to a drug and
al cohol screening.

6. On January 10, 2002, the School Board's O fice of
Prof essi onal Standards held a conference-for-the-record (CFR)
and i nformed the Respondent that the refusal to subnmit to drug
and al cohol screening would be considered a positive test
response. The details of the CFR are nenorialized in
Petitioner's Exhibit 2.

7. At the CFR the Respondent was al so advised that she
had excessive absences. Although the Respondent maintai ned
she was physically ill and unable to attend school,
docunmentation froma treating physician to support the nunber

of absences has not been provided.



8. At the conclusion of the CFR, the Respondent was
provided with a copy of the School Board rule regarding its
policy for a drug-free workplace, a copy of the
responsibilities and duties rule, and the code of ethics of
t he Education Profession in Florida. The CFR was concl uded
with an indication from Respondent that she would pronptly
address the issues raised therein.

9. As part of the CFR the Respondent was advi sed of her
opportunity to obtain assistance through the Enpl oyees'

Assi stance Program (EAP). Anong its functions the EAP
counsel s School Board enpl oyees with substance or drug abuse
concerns. Alcohol is considered a "drug" under the drug-free
wor kpl ace poli cy.

10. The Respondent initially agreed to conplete the EAP
requirenents in order to return to the classroom

11. She did not fully cooperate with or conplete the
program

12. On April 15, 2002, a second CFR was conducted with
t he Respondent. This nmeeting again sought to address the
Respondent's ability to return to duty and her nonconpliance
with the drug-free workplace policy.

13. At the second CFR the Respondent again expressed a
willingness to conplete the EAP and to obtain appropriate help

for her on-going problens. The Respondent was directed to



conply with the recomendati ons made by the School District's
EAP.

14. The Respondent continued to be apol ogetic for her
past behavi ors.

15. On August 13, 2002, a third CFR was held between the
Respondent and the O fice of Professional Standards. The
agenda for that nmeeting was simlar to the past CFRs. The
Respondent had not conplied with the EAP, had not expl ai ned
t he unaut hori zed excessi ve absences, and the issue of the
presunptive positive response for the drug and al cohol
screening still |ooned |arge.

16. Again, as in the past, the Respondent apol ogized for
not conpleting the EAP. Additionally, the nunber of |eave
wi t hout pay (unauthorized) absences had by that tinme grown to
77. The Respondent had al so exhausted her sick/personal |eave
tinme.

17. The absences were directly attributable to the
Respondent's failure to conplete the EAP. Basically, the
Respondent was unable to be cleared to return to the classroom
until she conpleted the EAP. She failed to conplete the EAP
so the number of unauthorized absences continued to grow.

18. Eventually the Respondent was dropped fromthe EAP

due to lack of participation. Her case was then closed.



19. The Petitioner gave the Respondent nunerous
opportunities to denonstrate she was fit to return to the
cl assroom

20. The Respondent did not offer any credible
expl anation for her actions. Regrettably, the Respondent
denonstrated by her failure to conply with the EAP that she
was unprepared to return to the classroom

21. The Respondent did not request nedical |eave (with
appropriate docunmentation froma physician) if her condition
were due to a physical illness.

22. Moreover, the Respondent did not apply for any | eave
that m ght have protected her job. This lack of judgnent in
itself suggests the Respondent was inmpaired and therefore
unable to performher duties as a classroomteacher.

23. At the mininmum had Respondent attended the EAP she
coul d have received counseling and assistance that m ght have
protected her future enploynment with the School District.

CONCLUSI ONS OF LAW

24. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of
t hese proceedings. Section 120.57, Florida Statutes.

25. The Petitioner bears the burden of proof in this
case to establish by a preponderance of the evidence the

al | egati ons agai nst the Respondent. It has net that burden.



As will be further explained, the Petitioner has established
just cause for the term nation of the Respondent's enpl oynent.
26. "Just cause" is defined as m sconduct in office,

i nconpet ency, gross insubordination, wllful neglect of duty,

or conviction of a crine involving noral turpitude. See
Section 231.36, Florida Statutes. At issue in this proceeding
are m sconduct in office and willful neglect of duty or gross
i nsubor di nati on.

27. The Petitioner adopted Rule 6Gx-13-4-1.05 that
provi des for a general policy of maintaining a drug-free
wor kpl ace. The use of illegal or m suse of prescription drugs
is prohibited. Additionally, the abuse of al cohol
(essentially the allegation herein) is also not tol erated.
Enpl oyees suspected and found to have violated the drug-free
policy nmust denonstrate that they are fit to performtheir
cl assroom duti es.

28. In this case the Respondent refused to submt to
drug and al cohol screening. By rule she was presuned to have
tested positive. Therefore she was required to denonstrate
her fitness to return to the classroom The Respondent was
provi ded several opportunities to participate in and conply
with the EAP. Despite being directed to do so, which was a
reasonabl e directive, the Respondent failed or otherw se

refused to conplete the requirenents of the EAP. Moreover,



t he Respondent failed to denonstrate her fitness to return to
the classroom by any ot her neans.

29. Even without the presunption of the positive test
t hat must be consi dered when the Respondent failed to take the
drug and al cohol screening, it nust also be concluded that the
Respondent reported for work in an inpaired state on
December 21, 2001. All of the behaviors observed and noted on
that date |lead to the unavoi dable conclusion that the
Respondent had or has a problem such that she is not fit for
cl assroom duty.

30. Presenting for work in an inpaired condition due to
drugs or al cohol constitutes m sconduct in office.

31. Next, as the Respondent took no precautions to seek
aut horized | eave through the EAP, it nmust be further concl uded
t hat the absences she racked up (a total of over 80)
constitute excessive absenteeism Being absent to this extent
al so constitutes m sconduct in office. The Petitioner has
adopted rules to provide its enployees with authorized | eave.
The Respondent did nothing to avail herself of those
provi si ons.

32. Finally, as the Respondent failed to follow the
directives provided to her during the CFRs, it nust be
concl uded such failure constitutes gross insubordination or

willful neglect of duty. It was reasonable for the Petitioner



to seek the Respondent's conpliance with the EAP and to
present for work w thout undue absenteeism It goes w thout
sayi ng that the School Board would want to retain a |long-term
and val ued teacher (Respondent began enploynent in 1983). It
is therefore regrettable that the Respondent's situation and
poor judgnent inpaired her ability to conply with the
directives. The Respondent has offered no credible

expl anation for her behavior. She has expressed renorse
during the CFRs but taken no bona fide steps to assure
conpliance with the Petitioner's directives.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons
of Law, it is RECOMVENDED that the School Board of M am -Dade
County, Florida, enter a Final Order confirmng the initial
deci sion to suspend without pay and to term nate the
enpl oynment of the Respondent based upon just cause as set
forth above. It is further recommended that, should the
Respondent conpl ete an accepted program for substance abuse
and denonstrate fitness for Duty, that the School Board

consi der re-enploynent of the Respondent.
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DONE AND ENTERED this 30th day of My, 2003, in

Tal | ahassee, Leon County, Florida.

J. D. PARRI SH

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Clerk of the

Di vi sion of Adm nistrative Hearings
this 30th day of My, 2003.

COPI ES _FURNI SHED

Merrett R Stierheim

| nteri m Superi nt endent

M am - Dade County School Board

1450 Northeast Second Avenue, No. 912
Mam , Florida 33132-1394

Dani el J. Wbodring, General Counsel
Department of Education

325 West Gaines Street, Room 1244
Tal | ahassee, Florida 32399-0400

G oria P. Adans
19511 Nort hwest 8th Avenue
Mam , Florida 33169

Melinda L. McNichols, Esquire

M am - Dade County School Board

1450 Northeast Second Avenue, Suite 400
Mam , Florida 33132
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any
exceptions to this Recommended Order should be filed with the
agency that will issue the Final Order in this case.
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